
NOTABLE PROVISIONS 
OF THE BUILD ACT

CHANGES IN LIABILITY PROTECTIONS AND BROWNFIELD 

GRANT ADMINISTRATION ASSOCIATED WITH THE 

BROWNFIELD UTILIZATION, INVESTMENT,  AND LOCAL 

DEVELOPMENT ACT



LIABILITY EXEMPTIONS FOR CERTAIN 
GOVERNMENT-OWNED SITES NOW IN STATUTE

• State And Local Units of Government Are Exempt From Superfund Liability For 

Sites Acquired By:

• Law Enforcement Seizure

• Bankruptcy

• Tax Delinquency

• Abandonment

• Eminent Domain

• Other Governmental Functions

• This Liability Exemption Applies Provided The Governmental Unit Did Not Cause 

Or Contribute To Contamination Of The Property



EXPANDED GRANT ELIGIBILITY FOR OTHER 
GOVERNMENT- OWNED PROPERTIES

• State And Local Government Agencies May Receive Grant Funding For 

ANY Site Acquired Prior to January 11, 2002 PROVIDED The Agency Did 

Not Cause Or Contribute To Contamination Of The Property

• NOTE:  This Is Not a New Liability Defense – It Simply Allows a Government Agency 

To Receive Grant Funding for Sites Where the Agency Could Be a Superfund PRP

• Prior To The Build Act, Government Agencies Needed To Demonstrate A 

Phase 1 Had Been Completed In Cases Where The Property Was 

Acquired Before 1/11/2002



WHICH GOVERNMENT-OWNED SITES ARE NOW 
ELIGIBLE?

• Any Property Acquired Prior to January 11, 2002 As Long As The Government Agency That Owns The 

Site Did Not Cause or Contribute To The Contamination

• Properties Acquired After 1/11/2002 For Which The Government Agency Is A Brownfield Prospective 

Purchaser

• Conducted All Appropriate Inquiry

• Exercised Due Care After Acquisition

• Properties Acquired After 1/11/2002 Through Law Enforcement Seizure, Bankruptcy, Tax Delinquency,  

or Eminent Domain As Long As The Government Agency Did Not Cause or Contribute to the 

Contamination



NEW ORGANIZATIONS ARE ELIGIBLE FOR 
ASSESSMENT GRANTS

• Starting in 2018, EPA May Award Assessment Grants To:

• 501(c)(3) Nonprofit Organizations

• Limited Liability Corporations or Partnerships in Which All Managing Members Or General 

Partners Are 501(c)(3) Organizations

• Qualified Community Development Entities

• These Are A Very Specific Type of Corporation Defined in Section 45D(c)(1) of the Internal Revenue 

Code

• Nonprofits Must Qualify As A Brownfield Prospective Purchaser To Receive A Grant To Assess Sites 

The Nonprofit Owns.  Nonprofits Do Not Have The Liability Exemptions That Are Available To 

Government Agencies



THE FACTORS EPA CONSIDERS IN AWARDING 
GRANTS CONTINUES TO GROW

• The Build Act Directs EPA To Give Consideration To Waterfront 

Brownfield Sites When Selecting Grant Proposals

• Waterfront Brownfields Are Properties Adjacent to a Body Of Water or Federally 

Designated Floodplain

• Increasingly Difficult For EPA To Accommodate All Statutory and Agency 

Priorities In The Grant Guidelines



CRITERIA EPA MUST CONSIDER IN EVALUATING 
GRANT PROPOSALS

• Assist Communities Unable to Secure 

Non-Federal Funds

• Stimulate Economic Development

• Reuse Existing Infrastructure

• Provide for Local Decision-Making

• Protect Human Health and the 

Environmental

• Applicant’s Eligibility for Other Funds

• Waterfront Brownfield Sites

• Ability to Leverage Non-Federal Funds

• Create or Preserve Property for 

Recreation and Nonprofit Use

• Fair Distribution Between Urban and 

Nonurban Areas

• Protect Health and Welfare of Sensitive 

Populations

• Applicant’s Grant Management Ability

• (Got Space For Just One More, Congress)





MORE WAYS TO SPEND EPA BROWNFIELD GRANT 
FUNDS

• Indirect Costs Are Now Eligible

• Build Act Authorizes Small Community Assistance Grants (States and Tribes Only)

• Build Act Authorizes A New Multipurpose Grant Program

• Planning,  Assessment, and Cleanup Funding in One Grant

• EPA Anticipates Awarding 10 Grants at $800,000

• Build Act Raises The Maximum Site Cleanup Amount

• Up to $500,000 Can Be Expended for Cleanup of a Site

• Applicants May Request Up to $500,000 for Cleanup of One or More Sites.



VALUE OF BROWNFIELD REDEVELOPMENT 
CONTINUES TO BE RECOGNIZED

• The Build Act Extends Congress’ Authority To Fund EPA Brownfield 

Projects Through 2020.  

• The “Authorization” Levels Are $200 Million For Competitive Grants 

and $50 Million for State and Tribal Grants (Same As Before…)

• NOTE:  EPA’s Brownfield Program Has Never Been Funded at the 

Authorized Level.  The New Authorization Amount Should Not Be 

Viewed As An Increase In Funds Available For Grants










